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Before the _
FEDERAL COMMUNICATIONS COMMISSION  Federai c‘g’a"&m"“‘ Cummission
Washington, D.C. 20554 Seoretary
N
In the matter of m\G\

OCKEY AECR!

Wireless Consumers Alliance, Inc.
Petition for a Declaratory Ruling WT 99-263
on Communications Act Provisions and FCC

Jurisdiction Regarding Preemption of State Courts
£, from Awarding Monetary Damages Against
g Commercial Radio Service Providers for
Violation of Consumer Protection or other
State Laws,

R . T S N N N e

To: The Commission

AMICUS BRIEF

Commentor is Plaintiffs’ counsel in a class action styled JAMES J. WHITE, PERRY
KRANIAS, RALPH DELUISE and WALL STREET CONNECTIONS, INC. vs. GTE
CORPORATION; GTE WIRELESS INCORPORATED f/k/a GTE MOBILNET
INCORPORATED; GTE WIRELESS OF THE SOUTH INCORPORATED f/k/a GTE MOBILNET
OF THE SOUTH INCORPORATED; GTE MOBILNET OF TAMPA INCORPORATED; GTE
WIRELESS OF HOUSTON INCORPORATED; GTE MOBILNET OF CLEVELAND
INCORPORATED; and GTE MOBILNET OF THE SOUTHWEST INCORPORATED,
(collectively “GTE”), brought in the United States District Court for the Middle District of Florida,
Case No0.97-1859-CIV-T-26C, (“GTE Class Action”). The United States District Court for the
Middle District of Florida has held that state law claims for violation of Florida’s Deceptive and

Unfair Trade Practices are not preempted as improper rate regulation in violation of the FCA.
In the GTE Class Action, the Plaintiffs have not asserted that the rates themselves are unjust
and unreasonable, rather they have asserted that GTE failed to disclose or otherwise concealed the
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true nature of their billing practice to consumers, and as such constitute an unfair and deceptive
practice under §201(b) of the Communications Act. The pertinent factual allegations found in the
GTE Class Action Third Amended Complaint (a complete copy is attached hereto as Exhibit “A”)
are as follows:

17. At no time did GTE adequately inform or disclose to Plaintiffs that they
would be charged for all airtime on a Rounded Up basis nor did GTE
adequately disclose the nature of its Rounding Up practices.

18. Plaintiffs and class members were reasonably induced into contracts, both
oral and written, for cellular services by GTE with advertisements and
materials, including, among other things, promises of free airtime. Such
advertisements and materials do not disclose GTE’s practices of Rounding
Up.

19.  The regular monthly bills provided to Plaintiffs and GTE’s cellular phone
customers do not disclose or explain to the consumer GTE’s practice of
Rounding Up. Please see the Sample Billings attached as Composite Exhibit
C‘A”.

20.  Plaintiffs and similarly situated GTE cellular phone service customers
entered into certain contracts for said cellular service. Nowhere in said
contracts is there an adequate a description or disclosure, if any, provided as
to GTE’s Rounding Up practices. A copy of a Representative Plaintiff ’s
contract is attached hereto as Exhibit “B” and made a part hereof.

21.  The parties to the contracts are (i) GTE (GTE MOBILNET SERVICES
CORP. and any and all other subsidiaries and affiliates of GTE MOBILNET
SERVICES CORPORATION) and (ii) Plaintiffs and class members.

22. The contracts, both oral and written, were used by Defendants with both
business customers and with personal use customers.

23. Over time, based upon the deceptive nature of GTE’s Rounding Up practices,
Plaintiffs and GTE cellular customers similarly situated have paid for
Rounded Up airtime well in excess of actual airtime used.

As can be seen clearly above, the GTE Class Action does not allege that GTE’s rates are

unjust or unreasonable, rather the basis of the complaint is the deceptive manner in which “next

minute” charges for airtime are concealed from consumers.
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It should be further noted that the GTE Class Action is a federal suit, primarily brought
pursuant to 28 U.S.C. 1331 (Federal Question), 47 U.S.C. 201(B) (The Communications Act), 18
U.S.C. 1341 (Mail Fraud), and 18 U.S.C. 1961 et. seq. (RICO). The GTE Class Action arises under
the laws of the United States, and the United States District Court has jurisdiction over Florida state
claims under the principles of pendent jurisdiction. The state claims asserted all relate to GTE’s
unfair and deceptive trade practices, and have nothing to do with the actual rates set by GTE.
Plaintiffs have not requested a judicial determination of the justness or fairness of the chosen rates,
rather they seek that the deceptive practices of those CMRS providers be enjoined and that
consumers be justly compensated. In other words, consumers are asking to be fully informed of the
“next minute” billing practice, and have not complained that the rates themselves are too high or
unfair.

GTE filed a Motion to Dismiss the state law claims (breach of contract and violation of
Florida’s Deceptive and Unfair Trade Practices Act) in the Third Amended Complaint, claiming that
such claims are preempted expressly and completely as improper rate regulation in violation of the
FCA. The Court specifically held that these claims are not preempted by the FCA. (A complete
copy of the Court’s Order is attached hereto as Exhibit “B”).

Respectfully submitted,

Q{l-af )40 E Mﬂ'ﬂ’h
Richard F. Meyers,f{squire
STAACK & SIMMS, P.A.
121 N. Osceola Avenue, Second Floor
Clearwater, FL. 33755
Ph: (727) 441-2635
Attorney for GTE Class Action Plaintiffs
FBN#0893315

EACLTCELLPHON\GTECELL\FCC.GTENAMICUS FCC
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

JAMES J. WHITE, PERRY KRANIAS,
RALPH DELUISE and WALL STREET Case No. 97-1859-CIV-T-26C
CONNECTIONS, INC.

Representative Plaintiffs,

Vs. CLASS ACTION COMPLAINT;
DEMAND FOR JURY TRIAL

GTE CORPORATION; GTE WIRELESS
INCORPORATED f/k/a GTE MOBILNET
INCORPORATED; GTE WIRELESS OF

THE SOUTH INCORPORATED {7k/a

GTE MOBILNET OF THE SOUTH
INCORPORATLED; GTE MOBILNET OF
TAMPA INCORPORATED; GTE WIRELESS
OI' HOUSTON INCORPORATED; GTE
MOBILNET OF CLEVELAND INCORPORATED;
and GTE MOBILNET OF THE SOUTHWEST
INCORPORATED,

Defendants.
/

THIRD AMENDED COMPLAINT
The named Representative Plaintiffs, JAMES J. WHITE, PERRY KRANIAS, RALPH
DELUISE and WALL STREET CONNECTIONS, INC. (hereinafter referred to as “Plaintiffs”), on
their own behalf and behall of all others suuilatly situated, sue the Defendants, GTE
CORPORATION; GTE WIRELESS INCORPORATED [7k/a GTE MOBILNET INCORPORATED;
GTE WIRELESS OF THE SOUTH INCORPORATED f7k/a GTE MOBILNET OF THE SOUTH

INCORPORATED; GTE MOBILNET OF TAMPA INCORPORATED; GTE WIRELESS OF

i COMPOSITE
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HOUSTON INCORPORATED; GTE MOBILNET OF CLEVELAND INCORPORATED; and GTE

MOBILNET OF THE SOUTHWEST INCORPORATED, (hereinafter collectively referred to as

“GTE”), and allege:
PARTIES
L. This action is brought by Plainti[fs as a class action, on their own behalf and on behalf

of all others similarly situated, under the provisions of Rule 23, Federal Rules of Civil Procedure.

2. Representative Plaintiffs, JAMES J. WHITE, PERRY KRANIAS, and RALPH
DELUISE are citizens of the United States, and are residents of the State of Florida. Members of
the class are residents throughout much of the United States.

3. Representative Party Plaintiff, WALL STREET CONNECTIONS, INC,, is a
dissolved Florida Corporation having Ralph DeLuise as its surviving President and having conducted |
its business from a primary office located in Pinellas County, Florida.

4. At all times material herclo, GTE CORPORATION is a New York corporation
engaged in, among other things, providing, among other services, cellular telephone communication
services throughout the United States either directly or indirectly through its subsidiaries and
affiliates. GTE CORPORATION is the parent corporation of or is otherwise affiliated with all other
Defendants named herein. | -

5. At all times material hereto, GTE WIRELESS INCORPORATED f{/k/a GTE
MOBILNET INCORPORATED, is a Delaware corporation engaged in providing cellular
telephone communication services throughout the Uniled States either directly or indirectly through
its subsidiaries and affiliates.

6. At all tumes material hereto, GTE WIRELESS OF TIE SOUTH
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INCORPORATED f{/k/a GTE MOBILNET OF THE SOUTH INCORPORATED, is a
Delaware corporation engaged in providing cellular telephone communication services throughout
the United States either directly or indirectly through its subsidiaries and affiliates, and is duly
authorized to conduct business in the State of Florida.

7. At all times material hereto, GTE MOBILNET OF TAMPA INCORPORATLED,
is a Florida corporation engaged in providing cellular telephone communication services throughout
the United States either directly or indirectly through its subsidiaries and affiliates, and is duly
authorized to conduct business in the State of Florida.

8. At all times material hereto, GTE WIRELESS OF HOUSTON, INC.,, is a Declaware
corporation engaged in providing cellular telephone communication services throughout the United
States either directly or indirectly through its subsidiaries and affiliates.

9. At all times material hereto, GTE MOBILNET OF CLEVELAND, INC., is a
Delaware corporation engaged in providing ccllular telephone communication services throughout
the United States either directly or indirectly through its subsidiaries and affiliates.

10. At all times material hereto, GTE MOBILNET OF THE SOUTHWEST, INC,,
is a Texas corporation engaged in providing cellular telephone communication services throughout
the United States either directly or indirectly lhrét.ugh its subsidiaries and affiliates.

1. All Defendants named herein are subsidiaries or affiliates of GTE MOBILNET

SERVICES CORPORATION.

JURISDICTION AND VENUE

12. This Court has subject matter jurisdiction pursuant to 28 U.S.C. 1331 (Federal

Question) and 47 U.S.C. 201(B) (The Communications Act). This civil action arises under the laws
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of the United States, and this court has jurisdiction over Florida state claims under the principles of
pendent jurisdiction.

13. At all times material hercto, Defendanl(s) have transacted and done business within
the Middle District of Ilorida either directly or indirectly through their subsidiaries and affiliates.
The causes of action alleged herein arose in substantial part within the Middle District of I'lorida.
Venue is therefor proper under 28 U.S.C. 1391(b) and (¢).

GENERAL ALLEGATIONS

14. At all times material hereto, GTE has charged its cellular phone customers in whole
minute increments, without fractions, and at all times such charges (i) are measured [rom the time
the “send”(or other similarly named button) is pushed (ii) include time for “unconnected calls”
(where no one responds after a certain period of time or afer a certain number of attempts within |
a short period of time) and (iii) are “rounded up” to the next minute (collectively “Round Up” or
“Rounded Up” or “Rounding Up”). For example, when a call that lasts 1 minute and 1 second
(including all dead time and ringing time which follows pushing the “send” button), the airtime is
rounded up to the next [ull minute and Plaintiffs and all GTE cellular customers similarly situated
arc charged and billed for a 2 minute call.

15. At all times material hereto, Plai‘iltiffs and class members were customers of GTE,
obtained cellular telephonic services through GTLE, were billed monthly on a Rounded Up basis for
said services and paid for said Rounded Up services, a copy of certain representative billings being
altached as Composite Exhibit “A” to this complaint, and by this reference incorporated herein as

“Sample Billings”.
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16.  Atall times material hereto, GTE records the duration of all calls (“airtime”) made
and received by its cellular phone customers and, on information and belief, GTE’s equipment and
computers are fully capable of and, in fact, do record airtime cither to the second or a fraction
thereol.

17. At no time did GTE adequately inform or disclose to Plaintiffs that they would be
charged for all airtime on a Rounded Up basis nor did GTE adequatcly disclose the nature of its
Rounding Up practices.

18. Plaintiffs and class members were reasonably induced into contracts, both oral and
written, for cellular services by -GTE with advertisements and materials, including, among other
things, promises of free airtime.  Such advertisements and materials do not disclose GTE’s
practices of Rounding Up.

19. The regular monthly bills provided to Plaintiffs and GTE’s cellular phone customers
do not disclose or explain to the consumer GTE’s practice of Rounding Up. Please see the Sample
Billings attached as Composite Exhibit “A”.

20.  Plaintiffs and similarly situated GTE cellular phone service customers entered into
certain contracts for said cellular service. Nowhere in said contracts is there an adequate a
description or disclosure, if any, provided as to GTE’s Rounding Up practices. A copy of a
Representative Plaintiff ’s contract is attached hereto as Exhibit “B” and made a part hereol.

21.  The parties to the contracts are (i) GTE (GTE MOBILNET SERVICES CORP. and
any and all other subsidiaries and affiliates of GTE MOBILNET SERVICES CORPORATION) and

(ii) Plaintiffs and class members.
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22. The contracts, botli oral and written, were used by Defendants with both business
customers and with personal use customers.

23.  Over (une, based upon the deceplive nature of GTE’s Rounding Up practices,
Plaintiffs and GTE cellular customers similarly situated have paid for Rounded Up airtime well in
excess of actual airtime used.

CLASS REPRESENTATION ALLEGATIONS

24.  This action is brought by Plainti{fs as a class action on their own behalf and on behalf
of all others similarly situated under the provisions of F.R.C.P 23.

25. Members of the class are all persons and entities located throughout the State of
Ilorida, who are or have been cellular service customers of Defendant GTE, who have been been
charged and paid for Rounded Up airtime.

26. Because of GTE’s concealment of and failure to disclose or failure to adequately
disclose its practices of charging on a Rounded Up basis, members of the class have paid over time
sums which greatly exceed actual airtime used.

27.  The exact number of members of the class as identified and described above is not
known, but it is estimated, by virtue of information circulated by GTE to the general public, that
GTE provides cellular telephone services to ﬁmre than Three Million (3,000,000) customers
nationwide and that a large portion of those customers are situate in Florida. The members of the
class arc so numerous that joinder of the individual class members herein is impracticable.

28.  There are common questions of law and fact in the actions that relate to and affect
the rights of each member of the class that predominate over any individual issues, and the relief

sought is common to the members within the entire class.
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29.  The claims advanced by the Plaintiffs are typical of the claims of each member of the
proposed class in that the Plaintiffs are now or have in the past been GTE cellular telephone service
customers.

30. The Plaintiffs will fairly and adequately protect and represent the interest of each
member of the proposed class, seck recovery on their own behalf and on behalf of all the similarly
situated members of the class, and the Plaintiffs agree (o act as class representatives. Additionally,
PlaintifTs are committed to protect vigorously the rights of the class and will do so fairly and
adequately.

31. Prosecution of separate actions by individual members of the class would create a risk
of inconsistent or varying adjudications with respect to individual members of the class which would
establish incompatible stanidards of conduct for GTE, or adjudications with respect to individual
members of the class which would as a practical matter be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or impede their ability to protect
their interests.

32.  GTE has acted or refused to act on grounds generally applicable to the class, thereby
making appropriate final injunctive relief or corresponding declaratory relief with respect to the class
as a whole, or the questions of law or fact comn&on to the members of the class predominate over
any questions affecting only individual members, and that a class action is superior to other available
methods for the [air and efficient adjudication of the controversy.

33. ’ If the present action is not certified as a class action, there is a risk that GTE will
continue unflairly, unlawfully and improperly to charge for all airtime on a Rounded Up basis.

Further, adjudication concerning any individual of the class as deflined herein would, as a practical
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matter, be determinative of the interest of the class members who are not parties to the adjudication,
or would substantially impair or impede the ability of other members of the class who are not parties
to this suit to protect their interests.

34. It is desirable to concentrate the litigation of all claims of the Plaintiffs and the
members of the class in this {orum.

35.  Potential class management difficulties are insignificant when weighed against the
impossibility of aflfording adequale relief (o the Plaintiffs and members of the class through separate
actions.

WHEREIFORE, the Plaintiffs move this Honorable Court to certify the above identified class
and determine said Plaintiffs 1o be adequate representatives of the class in this cause.

COUNTI
VIOLATION OF 47 U.S.C. 201(b)

36.  The Plaintiffs and class members reallege and incorporate herein paragraphs 1
through 23 above, as if recited in full.

37. This is an action for damages for violation of 47 U.S.C. 201(b), and brought pursuant
to 47 U.S.C. 207.

38.  The practice of charging for for all airtime on a Rounded Up basis is unjust and
unreasonable, and therefore unlawful, under lheﬂprovisions of47 U.S.C. 201(b).

39. Pursuant to 47 U.S.C. 206, GTE is liable to Plaintiffs and class members for the {ull
amount of damages sustained by the violation of 47 U.S.C. 201(b), together with reasonable
attorney’s fees, 1o be [ixed by the court, which shall be taxed and collected as part of the costs in this
case.

WHEREFORE, Plaintiffs and class members request that the conduct of GTE as sct forth in
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Count [ above be adjudged unlawful under 47 U.S.C. 201(b), for attorney’s fees and costs of this
action and for such other and further reliel as the Court may deem just and appropriate under the

circumstances.

COUNT 11
INJUNCTION

40. The Plaintifs and class members reallege and incorporate herein paragraphs |1
through 23 above, as if recited in full.

41.  This is an action for injunctive relief.

42.  GTE has collected and conlinues to collect money pursuant to their deceptive
Rounding Up practices and such practices are against public policy and otherwise unfair and
inequitable, especially in view of the potential [or excessive billing on an ongoing monthly basis.

43, Each month, Plaintiffs and class members continue to be charged on a Rounded Up
basis and, hence, Plaintiffs and class members have paid or are paying for airtime not used. The
Plaintiffs and class members are in immediate and imminent danger of irreparable injury by being
so billed with the next monthly billing cycle and beyond.

44. The Plaintif{ls and class members have no adequate remedy at law.

WHEREFORE, Plaintiffs and class members request that the conduct of GTE as set [orth in
Count II above be adjudged as placing Plaintiffs and class me‘mbers in immediate and imminent
danger of irreparable injury, that the Court enter an order permanently enjoining and restraining GTE
from Rounding Up, for costs of this action and for such other and further relief as the Court may

deem just and appropriale.
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COUNT 111
BREACH OF CONTRACT

45. The Plaintiffs and class members reallege and incorporate herein paragraphs 1
through 23 above, as if recited in full.

46.  This is an action for breach of contract.

47. The agreement to provide cellular telephone services including airtime is a contract,
or at the very least, a quasi-contract, indeed, Delendants often utilize written agreements such as
those attached as Exhibits hereto with Plaintiffs and class members in connection with initiating
cellular phone service.

48.  Defendants do not disclose or, alternatively, do not adequately disclose their
Rounding Up practices in their oral and written contracts with Plaintiffs and‘class members and
because of this practice, Defendants have breached each and every contract with Plaintiffs and class
members by charging and collecting more money for cellular phone services than Plaintiffs and class
members have agreed to pay.

49.  Plaintiffs and class members have performed under their contracts and quasi contracts
with Defendants by paying for cellular phone service.

50. As a direct and proximate result of Defendants’ breach of said contracts, Plaintiffs
and class members have been damaged. )

WHEREFORE, Plaintiffs and class members pray that the conduct of GTE as set forth in
Count I1I be adjudged as constituting a breach of the cellular service contracts and quasi contracts
and demand a judgment in damages against Defendants , including prejudgment interest, for costs
of this action and for such other and further relief as the Court may deem just under the

circumstances.
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COUNT 1V
VIOLATION OF FLORIDA’S UNFAIR AND
DECEPTIVE TRADE PRACTICES ACT

51. The Plaintiffs and class members reallege and incorporate herein paragraphs 1
through 23 above, as if recited in full.

52.  This is an action for damages which exceed $50,000.00 pursuant to Fla. Stat.
§501.201, et. seq., Florida Unfair Deceptive Trade Practices Act.

53.  Plaintiffs and class members are “consumers” as defined in Fla. Stat. §501.203(7).

54.  The providing of cellular telephone services by GTE constitutes a “trade or
commerce” under Fla. Stat. §501.203(8).

55.  The actions of GTE in charging for all airtime on a Rounded Up basis, without
adequately disclosing such practices, constitutes an unfair method of competition,
unconscionable acts or practices, and/or unfair or deceptive acts or practices in the conduct of any
trade or commerce in violation of Fla. Stat. §501.201, et. seq., Florida Unfair Deceptive Trade
Practices Act.

56.  GTE knew or should have known that its conduct was unfair and deceptive or
otherwise prohibited by §501.201, et. seq., Florida Unfair Dece;ptive Trade Practices Act.

57.  Asadirect and proximate result of the unfair and deceptive trade practices of GTE,
Plaintiffs and class members have been damaged in an amount equal to actual damages, attorneys’
fees and costs, plus prejudgment interest.

WHEREFORE, Plaintiffs and class members pray that the conduct of GTE in Count V be
adjudged as violative of Florida’s Unfair and Deceptive Trade Practices Act, that Plaintiffs and
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class members were harmed as a direct and proximate result of such violation, and that the Court
enter judgment for the Plainti{fs and class members enjoining GTE from charging on a Rounded Up
basis and for damages in an amount equal to actual damages incurred, together with attorneys’ fees
and costs, plus prejudgment interest.

DEMAND FOR JURY TRIAL

Plaintiffs herewith demand a trial by jury as to all matters so triable.

Jame A. Staack@quire
Trial Counsel for Representative Plaintiffs
STAACK AND SIMMS, P.A.

121 North Osceola Ave., 2nd Floor
Clearwater, FL 33755

(727) 441-2635

Fla. Bar No. 296937

ERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy has been served to: James M. Landis,
Esquire, FOLEY & LARDNER, 100 North Tampa Street, Suite 2700, Tampa, FL 33601; and Peter
Kontio, Esquire, ALSTON & BIRD LLP, One Atlantic Center, 1201 West Peachtree Street, Atlanta,
GA 30309-3424, by U.S. Mail, this ;@day of October, 1998.

s A. Sta&ck!Esquire

GACLTCELLPHOMGTECELL\JAMDCOM.REV
Octaber 1, 1998
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| am Mobilnet"

Cellular Account # (813) 580-5550

Page # 01
MONTHLY RECURRING CHARGES FOR CELLULAR PHONE NUMBER (813) 580-5550
Monthly Access Charges from 12/16 through 01/15 $49.95
Feature Charges for 12716 through 01/15
DETAIL BILLING CHARGE h‘\)\ $3.95
Total Charges for Features Q§) N $3.95
V\
e Taxes on Recurring Charges:
Federal $1.50
State 3.87
County 0.54
f—— City 0.00
Misc 4.94
Total of Taxes $10.85
Total Monthly Recurring Charges $64.75

BILLING CREDIT AND ADJUSTMENTS AND OTHER CHARGES FOR (813) 580-5550

Date Description of Adjustment Amount
12/15 LATE PAYMENT FEE $6.86
Taxes on Adjustments and Credits:
Federal $0.00
State 0.00
County 0.00
City 0.00
Misc 0.00
Total of Taxes $0.00
Total Billing Adjustments and Other Charges $4.86

MESSAGES FROM GTE MOBILNET FOR CELLULAR PHONE NUMBER (813) 580-5550

EFFECTIVE NOVEMBER 19, 1993, THE POST OFFICE BOX ADDRESS FOR YOUR
CUSTOMER PAYMENTS WILL CHANGE TO: N

GTE MOBILNET/FLORIDA REGION
P. 0. BOX 630025
DALLAS, TEXAS 75263-0025

PAYMENTS WILL STILL BE PROCESSED BY THE GTE LOCKBOX AT THE SAME
LOCATION -- ONLY THE ACTUAL BOX NUMBER IS CHANGING.

A FRIENDLY REMINDER

DON'T FORGET THE GTE MOBILNET SALES NUMBER, 1-800-733-GTE1! FOR YOUR
CONVENIENCE, PLEASE NOTE THAT THIS IS NOT A LOCAL NUMBER BUT A TOLL-
FREE CALLI!T! SO, CALL TODAY FOR YOUR NEXT CELLULAR PURCHASE AND GET
GOING, GET TALKING, GET MOBILIZED!1!

*FHP--A NEW FREE SAFETY STAR LINE

LIFE ON THE ROAD JUST BECAME A LITTLE SAFER WITH GTE MOBILNET'S NEW
STAR LINE, *FHP. THIS IS A FREE CALL FROM YOUR CELLULAR PHONE AND IT

EXHIBIT
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Page # 03
AIRTIME AND LONG DISTANCE DETAIL SUMMARY (CONT'D.)

‘11719 18:56 CLEARWATER,FL (813)530-4287 P 1:00 A 0.42 0.00 0.42

11719 19:02 CLEARWATER,FL (813)536-1014 P 1:00 A 0.462 0.00 0.642

11/19 19:02 CLEARWATER,FL (813)6420-6397 P 7:00 A 2.94 0.00 2.96G

11/19 19:11 CLEARWATER,FL (813)595-5014 P 1:00 A 0.62 0.00 0.42

11720 14:45 CLEARWATER,FL (B13)661-9447 0 1:00 A 0.20 0.00 0.20

11/21 20:01 CLEARWATER,FL (813)539-1572 D 1:00 A 0.20 0.00 0.20

11721 20:06 CLEARWATER,FL (813)539-1572 0 2:00 A 0.40 0.00 0.40

11722 08:51 VIRGINIBCH,VA (B04)425-1366 P 1:00 LD 0.42 0.23 0.65

11/22 08:54 CLEARWATER,FL (B13)536-9489 P 3:00 A 1.26 0.00 1.26

11/22 19:18 CLEARWATER,FL (813)580-5550 P 2:00 A 0.84 0.00 0.84

11724 19:17 CLEARWATER,FL (813)530-4287 P 2:00 A 0.84 06.00 0.84

11724 19:19 OVIEDO, FL (407)365-8019 P 1:00 LD 0.42 0.20 0.62

11726 19:21 SARASOTA, FL (813)365-1327 P 7:00 A 2.94 0.00 2.94

11/25 13:10 CLEARWATER,FL (813)536-1014 P 1:00 A 0.42 0.00 0.42

11726 13:54 CLEARWATER,FL (813)530-4287 P 3:00 A 1.26 0.00 1.26

11,27 21:09 OVIEDO, FL (407)365-8019 0 3:00 LD 0.60 0.36 0.96

11728 12:23 CLEARWATER,FL (813)530-9217 o 2:00 A 0.40 0.00 0.40

11729 17:01 CLEVELAND, OH (216)586-3224 P 3:00 LD 1.26 0.47 1.73

11729 17:05 CLEARWATER,FL (813)530-4287 P 1:00 A 0.42 0.00 0.42

11729 17:06 CLEARWATER,FL (813)791-7285 P 2:00 A 0.84 0.00 0.84

11729 17:15 CLEARWATER,FL (813)580-5550 P 1:00 A 0.42 0.00 0.42

11729 17:17 CLEARWATER,FL (813)791-7285 P 9:00 A 3.78 0.00 3.78

11729 17:36¢ CLEARWATER,FL (813)580-5550 P 21:00 A 8.82 0.00 8.82

11/29 17:59 NORFOLK, VA (804)621-2235 P 4:00 LD 1.68 D.60 2.28

11/29 18:05 PHILA, PA (215)677-8842 P 2:00 LD 0.84 0.31 1.15

11729 18:07 CLEARWATER,FL (813)586~2909 P 2:00 A 0.84 0.00 0.84

11729 18:09 CLEARWATER,FL (813)580-5550 P 5:00 A 1.68 0.00 1.68

11729 18:13 BRADENTON, FL (813)739-2775 P 3:00 A 1.26 0.00 1.26

11729 18:30 CLEARWATER,FL (813)530-4287 P 2:00 A 0.84 0.00 , 0.84

11729 20:38 CLEARWATER,FL (B13)466-1455 %* 0:00 A 0.00 0.00 0.00x
11729 20:39 CLEARWATER,FL (813)466-1455 P 7:00 A - 2.94 0.00 2.94

11729 21:39 CLEARWATER,FL (813)580-5550 0. 1:00. A 0.20 0.00 0.20

11/30 10:09 CLEARWATER,FL (B13)530-9700 P 14:00 A 5.88 0.00 5.88

11/30 10:23 DELAND, FL (906)736-7516 P 2:00 LD 0.84 0.49 1.33

11736 10:25 FTLAUDERDL,FL (305)491-3210 P 3:00 LD 1.26 0.73 1.99

11/30 10:28 TULSA, OK (918)743-2100 P 1:00 LD 0.62 0.24 0.66

11/30 10:29 CLEARWATER,FL (813)791-3797 P 2:00 A 0.84 0.00 0.84

11/30 10:30 CLEARWATER,FL (813)796-5848 P 2:00 A 0.84 0.00 0.84
11/30 14:41 CLEARWATER,FL (813)6461-3500 P 2:00 A 0.84 0.00 -0.84
11/30 15:13 CLEARWATER,FL (813)530-4287 p 1:00 A 0.42 0.00 0.42
11/30 15:21 CLEARWATER,FL (813)580-5550 p 1:00 A 0.42 0.00 0.62
11/30 15:50 TAMPA, FL (813)289-0099 P 2:00 A 0.84 6.00 0.84

11730 16:00 CLEARWATER,FL (813)580-5550 P 1:00 A 0.62 0.00 0.42
11/30 16:25 CLEARWATER,FL (813)580-5550 P 1:00 A 0.42 0.00 0.492
11/30 16:39 CLEARWATER,FL (813)580-5550 P 1:00 A 0.42 0.00 0.42
11/306 16:51 CLEARWATER,FL (813)580-5550 P 1:00 A 0.42 0.00 0.42
12701 10:38 CLEARWATER,FL (813)580-5550 P .1:00 FMR 0.00 0.21 0.21

12701 10:39 CLEARVWATER,FL (813)580-55E0 P 6:00 FMR 0.00 0.81 0.81

12701 10:55 CLEARWATER,FL (813)580-5550 P 1:00 FMR 0.00 0.21 0.21

12701 16:35 CLEARWATER,FL (B813)580-5550 P 6:00 FMR 0.00 0.81 0.81

12702 16:31 CLEARWATER,FL (813)580-5550 P 2:00 FMR 0.00 0.33 0.33

12702 16:39 CLEARWATER,FL (813)580-5550 P 1:00 FMR 0.00 0.21 0.21

12702 16:41 CLEARWATER,FL (813)580-5550 P 3:00 FMR 0.00 0.45 0.45

12/03 09:17 BRADENTON, FL (813)739-2775 P 3:00 A 1.26 0.00 1.26

12703 09:20 CLEARWATER,FL (813)530-4287 P 1:00 A 0.42 0.00 0.42

12/03 12:35 CLEARWATER,FL (813)580-5550 P 6:00 A 2.52 0.00 2.52

12703 17:56 CLEARWATER,FL (813)530-4287 P 1:00 A 0.42 0.00 0.42

12703 18:00 CLEARWATER,FL (813)536-1016 P 3:00 A 1.26 0.00 1.26

12/05 15:03 CLEARWATER,FL (813)530-4287 0 1:00 A 0.20 0.00 0.20

¥ 1 minute deducted for dropped call

Total Airtime Minutes

Peak (P): 253.00 Subtotal Airtime Charges: $89.32
Off-Peak (0): 27.00 Subtotal Long Distance Charges: 15.23
Night(N)/Other 0.00 Subtotal Airtime & Long Distance: 106 .55

See Reverse for Legend

Taxes on Airtime and lLong Distance:
Federal

State

$3.20
7.47

Mobilnet"

Cellular Account #

EYHIBIT A

(813) 580-5550




Mobilnet"

Cellular Account #

(813) 580-5550

Page # 04
AIRTIME AND LONG DISTANCE DETAIL SUMMARY (CONT'D.)
County .36
City 0 00
Misc 2.62
Total of Taxes $13.65
Total Airtime and Long Distance Charges: $118.20

ROAMER CHARGES FOR CELLULAR PHONE NUMBER (813) 580-5550

Charges incurred for service provided while in a cellular service area other

than your home service area of TAMPA.

Service provided while in PHILADELPH, PA SID #: 00008
CITY PHONE NUMBER CALL AIR LD CALL
LINE DATE TIME CALLED CALLED MIN. TYPE CHRGS CHRGS TOTAL
1 11/02 22:13 LOCAL, CL (215)677-8842 2:00 A 2.00 0.00 2.00
2 11702 22:13 LOCAL, CL (215)677-8842 2:00 LD 0.00 0.12 0.12
3 11/02 DAILY USE CH b 3.00
4 11/03 13:56 ORLANDO, FL (407)275-1869 :00 A 4%.00 0.00 4.00
5 11/03 13:56 ORLANDO, FL (407)275-1869 6:00 LD 0.00 0.96 0.96
6 11/03 14:01 800 SERV, CL (800)275-3628 2:00 A 2.00 0.00 2.00
7 11703 DAILY USE CH D 3.00
8 11/04 08:02 CLEARWATER,FL (813)530-4287 2:00 A 2.00 0.00 2.00
9 11/04 08:02 CLEARWATER,FL (B13)530-4287 2:00 LD 0.00 0.25 0. 25
10 11/04 08:03 CLEARWATER,FL (813)530-4287 4:00 A G.00 0.00 4.00
-11 11/04 08:03 CLEARWATER,FL (813)530-4287 4:00 LD 0.00 1.00 1.00
12 11/04 10:49 800 SERV, CL (800)275-3628 3:00 A 3.00 0.00 3.00
13 11/04 12:18 HOUSTON, TX (713)656-7736 2:00 A 2.00 0.00 2.00
14 11706 12:18 HOUSTON, TX (713)656-7736 2:00 LD 0.00 0.25 0.25
15 11/04 12:20 HOUSTON, TX (713)656~7735 1:00 A 1.00 0.00 1.00
16 11706 12:20 HOUSTON, TX (713)656-7735 1:00 LD 0.00 0.25 0.25
17 11/06 12:21 HOUSTON, TX (713)656-7798 2:00 A 2.00 0.00 2.00
18 11704 12:21 HOUSTON, TX (713)656-7798 2:00 LD 0.00 0.25 0.25
19 117064 14:07 CLEARWATER,FL (813)530-4287 2:00 A 2.00 0.00 2.00
20 11/064 164:07 CLEARWATER,FL (813)530-4287 2:00 LD 0.00 0.25 0.25
21 11/04 DAILY USE CH D 3.00
Subtotal of Roamer Charges incurred while in PHILADELPH, PA $36.33
See Reverse for lLegend
Taxes on Roamer charges incurred while in PHfLADELPH, PA
Federal .
State 1.98
County 0.00
City 0.14
Misc 0.00
Total of Taxes $3.22
Total of Roamer Charges incurred while in PHILADELPH, PA $39.55
-»
Service provided while in ATLANTA, GA SID #: 00034
CITY PHONE NUMBER CALL AIR LD CALL
LINE DATE TIME CALLED CALLED MIN. TYPE CHRGS CHRGS TOTAL
22 11719 16:05 CLEARWATER,FL (813)530-64287 2:00 A 1.70 0.00 1.70
23 11719 16:05 CLEARWATER,FL (813)530-6287 2:00 LD 0.00 0.48 0.48
26 11/19 DAILY SvC D 3.00
Subtotal of Roamer Charges incurred while in ATLANTA, GA $5.18

F20HER T




Mobilnet”

Cellular Account #
Page # 05

ROAMER CHARGES (CONT'D.)

See Reverse for Legend

Taxes on Roamer charges incurred while in ATLANTA, GA:

(813) 580-5550

Federal §0.15
State 0.12 v
County 0.00
e
isc .
Total of Taxes $0.27
Total of Roamer Charges Incurred while in ATLANTA, GA $5.45
Service provided while in ORLANDO, FL SID #: 00068
CITY PHONE NUMBER CALL AIR LD CALL
LINE DATE TIME CALLED CALLED MIN. TYPE CHRGS CHRGS TOTAL
25 11/10 10:50 KISSIMMEE, FL (407)847-3099 2:00 A 0.84 0.00 0.84
26 11/10 11:06 800 SERV., CL (800)899-8222 2:00 A 0.84 0.00 0.84
27 11/10 11:58 KISSIMMEE, FL (407)8647-3099 G:00 A 1.68 0.00 1.68
28 11/10 15:50 CLEARWATER,FL (813)786~6001 2:00 A 0.84 0.00 0.84
29 11/10 15:50 CLEARWATER,FL (813)786-6001 1:00 LD 0.00 0.27 0.27
30 11/10 16:92 800 SERV., CL (800)874-7500 9:00 A 1.68 0.00 , 1.68
31 11/10 16:06 800 SERV., CL (800)275-3628 6:00 A 2.52 0.00 2.52
32 11710 16:13 800 SERV., CL (800)275-3628 1:00 A 0.42 0.00 0.42
33 11/10 16:15 CLEARWATER,FL (813)4491-2635 3:00 A 1.26 6.00 1.26
3¢ 11710 16:16 CLEARWATER,FL (8B13)441-2635 3:00 LD 0.00 0.71 0.71
35 11710 16:20 800 SERV., CL (800)275-3628 2:00 A 0.84 0.00 0.84
36 11/10 DAILY SVC D 0.00
Subtotal of Roamer Charges incurred while in ORLANDO, FL $11.90
See Reverse for Legend
Taxes on Roamer charges incurred while in ORLANDO, FL:
Federal 38
State 1.156
County 0.00
City 0.00
Misc 0.00
Total of Taxes - $1.53
Total of Roamer Charges incurred while in ORLANDO, FL $13.43
Service provided while in CHARLOTTE, NC SID #: 00114
CITY PHONE NUMBER CALL AIR LD CALL
LINE DATE TIME CALLED CALLED MIN. TYPE CHRGS CHRGS TOTAL
37 11717 15:164 DELRAY BCH,FL (407)243-64056 6:00 A 5.94 0.00 5.94
38 11717 15:14 DELRAY BCH,FL (407)243-64056 6:00 LD 0.00 1.44 1.44
39 11/17 15:21 800 SERV, CL (800)275-3628 2:00 A 1.98 0.00 1.98
40 11/17 15:23 CLEARWATER,FL (813)620-6397 2:00 A 1.98 0.00 1.98
41 11717 15:23 CLEARWATER,FL (813)6420-6397 2:00 LD 0.00 0.48 0.48
92 11/17 bAaILY OUTC OL D 3.00
Subtotal of Roamer Charges incurred while in CHARLOTTE, NC $14 .82

See Reverse for Legend

Taxes on Roamer charges incurred while igUCEARLOTTE, NC:

Federal

. e R
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Mobilnet” *

Cellular Account # (813) 580-5550

Page # 06
ROAMER CHARGES (CONT'D.)
State 0.52
County 0.00
City 0.00
Misc 0.00 .
Total of Taxes $0.96
Total of Roamer Charges incurred while in CHARLOTTE, NC $15.78

ROAMER SUMMARY FOR CELLULAR PHONE NUMBER (813) 580-5550

Total Roamer Access Charges $15.00
Total Roamer Airtime Charges G6.52
Total Roamer Toll Charges 6.71
Total Federal Taxes on Roamer Charges 2.07
Total State Taxes on Roamer Charges 3.77
Total County Taxes on Roamer Charges 0.00
Total City Taxes on Roamer Charges 0.14

Total Roamer Charges $76.21

EXHIBIT /i




GTE WIRELESS CUSTOMER CARE Cellular Account # (813) 580-4013
P.0. BOX 33053 MARCH 16, 1998
ST. PETERSBURG, FL 33733

FOR INQUIRIES ABQUT YOUR ACCOUNT, CALL

WIRELESS 1-800-877-5665 OR WRITE US AT THE ABOVE ADDRESS.
24481 AT 0.254 1 800401358040135

PERRY KRANIAS

13006 ROYAL GEORGE AVE 4

ODESSA FL 33556-5713

ACCOUNT SUMMARY
Previous Ending Balance

$90.70
Payments Recelved - Thank you : $(90.70)
Monthly Recurring Charges $25.00
Billing (Credit) Adjustments and Other Charges $0.65

Total Bllling Adjustments and Other Charges

0\ $0.65
Airtime B ‘>\ '

Charges: Peak 287.00 Minutes \ I\’)
0ff-Peak 58.00 Minutes N
Night/0ther 166.00 Minutes ’
Total Airtime Charges \% A \L $71.75
Long Distance Charges b v 0\ . $8.10
,\’/V X
Taxes: Federal $3.58 \ {\/
Connt 063 | <
ounty .
City gg g %
Misc .
Total of Taxes $14.79

Total Current Charges $120.29
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GTE

Cellular Account # (813) 580-4013

WIRELESS . Page # g1
LESS PAYMENT ACTIVITY
Date Payment Recelved Payment Deécrlpt!on Payment Amount
02/25 PAYMENT APPLIED $(90.70)
Total of Payments Received - Thank you $(90.70)

v

MONTHLY RECURRING CHARGES FOR CELLULAR PHONE NUMBER (813) B80-4013
Monthly Access Charges from 02/16 through 03/15 $25.00

Feature Charges for 02/16 through 03/15
CALL WAITING - FREE $0.00
Total Charges for Features $0.00

Taxes on Recurring
Federal: 0.
State: 1.
County: 0.19
City: 0.
GROSS RCPT: 0.

Charges:
5

6%
Total of Taxes $3.37
Total Monthly Recurring Charges £$28.37

BILLING CREDIT AND ADJUSTMENTS AND OTHER CHARGES FOR (813) 580-4013

Date Description of Adjustment Amount
03/156 FED UNIVERSAL SRVC FEE-CH §0.65

Taxes on Adjustments and Credits:

Federal: $0.02
State: 0.05
County: 0.00
City: 0.00
GROSS RCPT: 0.02
Total of Taxes $0.09
Total Billing Adjustments and Other Charges - 40.74

MESSAGES FROM GTE WIRELESS FOR CELLULAR PHONE NUMBER (813) 580-4013
FEDERAL UNIVERSAL SERVICE FUND ASSESSMENT

IN FEBRUARY, 1998, YOU WILL SEE A NEW MONTHLY CHARGE ("FEDERAL UNIVERSAL
SRVC. FEE™) OF $.65, PER LINE, ON YOUR BILL. THIS ASSESSMENT WILL
SUPPORT GTE WIRELESS® PAYMENT INTO THE FEDERAL UNIVERSAL SERVICE FUND,
WHICH IT IS NOW REQUIRED TO MAKE UNDER FCC REGULATIONS.

CONGRESS INTENDED THAT THE UNIVERSAL SERVICE FUND ENSURE THAT AFFORDABLE
TELECOMMUNICATIONS ARE AVAILABLE TO ALL AMERICANS, AND TO PERMIT ELIGIBLE
SCHOOLS, LIBRARIES, AND RURAL HEALTH-CARE FACILITIES TO BENEFIT FROM
DISCOUNTED SERVICE RATES.

EXHIBIT A




@ , Cellular Account # (813) 580-4013

Page # 02
MESSAGES FROM GTE WIRELESS (CONT'D.)

WIRELESS

LONG DISTANCE DETAIL SUMMARY FOR CELLULAR PHONE NUMBER (813) 580-4013

CITY PHONE NUMBER CALL LD CALL
LINE DATE TIME CALLED CALLED MIN. TYPE CHRGS TOTAL
01 01727 21:56 EXPRESS DA,CL (813) b555-1212 2:00 CPP 0.90 0.90
02 02/16 15:07 EXPRESS DA, (813) 555-1212 1:00 LD 0.90 0.90
03 02716 15:07 EXPRESS DA, (813) 555-1212 2:00 LD 0.90 0.90
04 02717 108:18 EXPRESS DA, (813) 555-1212 1:00 LD 0.90 0.90
05 02/17 08:18 EXPRESS DA, (813) 555-1212 2:00 LD 0.90 0.90
06 02/17 08:52 EXPRESS DA, (813) 555-1212 1:00 LD 0.90 0.90
07 02717 08:53 EXPRESS DA, (813) 5K5-1212 1:00 LD 0.90 0.90
08 03/01 17:52 EXPRESS DA, (813) 5s5-1212 2:00 LD 0.90 0.90
09 03/01 17:56 EXPRESS DA, (B13) 555-1212 2:00 LD 0.90 0.90
Subtotal Long Distance Charges: $8.10
See Reverse for Legend
Taxes on Long Distance:
Federal: $0.27
State: 0.48
County: 0.00
City: 0.00
GROSS RCPT: 0.16
Total of Taxes $0.91
Total Long Distance Charges: $9.01
AIRTIME SUMMARY FOR CELLULAR PHONE NUMBER (813) 580-4013
Total Airtime Minutes
Peak (P): 287.00
0ff-Peak (0): 58.00
Night(N)/Other 166.00
Subtotal Airtime Charges: $71.75
Taxes on Airtime: . -
Federal: $2.54
State: 5.60
County: 0.32
ity: 0.00
GROSS RCPT: 2.16
Total of Taxes . : $10.42
Total Airtime Charges: - 682.17

EXHIBIT A
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[ - MoreThan CellularPhores, -
_ . lular Service™ .
: ‘ CUSTOMER SERVICE AGREEMENT
| QPDaio: 1~ 31- 2 @S Exchange Roqulred: _(C. 10021V 4 (BADDENDUM. e e e
AgentiD: ___E QL6 1S & (fggjlm #:_5 o, . | 3 @ Change Rate Plan ____ SLBTATE AT
- Y o—-H o -
g,::wAppgngnnge _ESN_(-F};@) — "F'“ L ”“( R Service Order Processing Fes $25
Sales Person: D3 g2 L& | . AddOn Delets
DM A ESN {Secondary) ____Change Billing Address
Ph¥:_ I A 6y 0022 Tiansler of Service
' : Z)hl_—- 'E“'—”" P Number Change
... MAILING ADDRESS  , . ustomer Existing: # —___ Out/Reason :
5) o ' Summary #: 999-004- o EQUIPMENT UPGRADE: *
ADDRESS T Alrtime Credt: §
) [ R O New (1 Existing: MSD:
v SWE 7P Agreement #:' Y MY 1 9 ¥, Oid ESN: v
T NewESN: - G v
49 Last 3 mo. Bilk; -«Month 1
i i ' 1) s s el
2) %
Customer Slgnalure (Authotization To Change Account) Daile s Lo

3 INDIVIDUAL APPLICANT
COMPLETE FOR - D Indlvldual Subscriber {1 General Pariner

(Check one box) - O Owner or Sole Propretorship

Subscriber Name U(‘ 22y Wz :3 T
Resldenital Address (musl use slreel addiess)

o T,

Street 2.5 \N Yy pldle 6 “ian

Clly £ Y 2 E N yT __Slale T zZlp__S~ie )
e [l BRG]0
Phone . 3 9

Soclal

mWDDDDDDDDDD
[

L SERVICE ACTIVATION

® Contract — 1 Year Agreement [ Non-Conltract ———————
¢ OneTlma Acllvation Fee $35.00 Per Number (1

0, SERVICE PLAN "

Check One: {1 NORTH (1 SOUTH

Aate Plan Narme _ AtV g it
Access $. V5 PorMonih  Peak- . $_-2F __ PerMinute
Minutes Included PorMonth-  Off-Peak $_--2&)_ Por Minule

ENHANCED SERVICES -

Business Address (must use sireet address)
Bldg./Sulle

Il@ (N

[s):f“z:y' - 2 L £ Moblle Secrelary [] BASIC Per Number  § 1101 Par Mo,
er] : m . [I] 1 ENHANCED Per Numbar $ ' PerMo.
w@llllllllmmll e '
Llcense# Pager #/PIN

(COPY ATTACHED) ) '
Stale __f~{ _Explration Dale Momu ;Ai ;émz FJ CALLING FEATURES ) ;
Employer Name x‘\l ALKCR - Foih [f] Weckend Callng —§ Per Mo. 17 Call Forwarding  $ Per Mo.
Posltion | 5 ASCate of employment ______ C1Deluxe Seivice Pk, $ PerMo. (3 Conference Calling § Por Mo.

Business 171 Call Waltlng $ Por Mo. . 7 o Answer Transler § - - Par Mo.
Phons ¢ D D D El D D D D D D £1Call Restilctlons (3l (10ut M3 Tak £ The 1-Plan $ " PerMo.
g(l)rr:;:ar Home Address (I less than 2 ysears) (,DDETAILED BILLING M Yos 1Mo " y
City - Stale 2Zip _ 11 Individual Bliling: $3.95 Per Number Par Mf)nlh

K BUSINESS ARPLICANT g1
OMPLETE FOR [} Corporatlon (3 Sole Proprietorship C1Mr._Rescue $ Per Month | PHONE TYPE:
(Check one box) " {1 Governmeni (PO.4) ) Equipment Insurance \ 3 Moblte
32:";::“'\;&,"0 [®] (((]:(Iallég?rr’,l'\(s’;"sg;i;r;té? Plus § Per Month [ Transportable
Buslness ] Accessarles Coverage $ Per Month | [ Portable+- -
ey OO DO0O000 .
Aternate
Phione # D [:] D D D [:] D D l:] D I understand [ may nol change my rate plan lo one

.0K

Initlals

will a lewer manlhly access charge for 80 days.

Ja)

-

Street

I etact lo subsciibe la the GTE contract rate opllon. ! that

]4) 1 have road, undarsiand and accept lha lorms and cendlilons on Ihe

City Slale Zlp

State Incorporaled Year Dun & Bradsireel #
Tax Exemptlon # (musl provide copy ol cetlilicates)

Al

[~ reverse side of Ihls Agreemant, Including but nol limited lo the $20000
eaily tarmination Hablilly.

i Iniiale

BILLING VERIFICATION: (For Buslness Appncanls andwhen ~ I-:

Federal # State # Q‘i)an agresment number Is required) e,
Banking Reference: _ Buslness Contact Name N
. Authorlzallon Verllled 111 YES  Agent Initlals Wit
NAME OR LOCATION BANK OFFICER NAME ————— !
- - e . COMPLETE FOR TRANSFER OF NUMBER :
Trads Relerencss: 3 required {(minimum 1 yr. $500 credit or more) I The undsralgned (“Subscriber”) hereby requesta and authorlzes GTE Mobllnel to cancel
Nama Account ¥, . Phone # Servica o the above named Subscilber with the number wiltien above( Number™), which
1 o o () Is presently assigned o Th Transferor acknowladges and agrees (hat GTE Mobiinel
- 1eserves the right, for any reason, to refitaa to accept the above named Subacrlber as a
2. { ) subscriber 1o Service and lo rafuse lo extend service lo such Subscriber. Transfaror
3 { ) acknawledges (hat he or sho is, and will ramain, (lable 10 GTE Mobiinet lor all debis and
= - harges Incurred whether billed or not, inder the Number up to the dale GTE Moblinel
SERVICE MIREEMENT SIGNATURE accspls the above named Subscrlber for Services under the Numbar.
wruth and ofthe ab i fonandihat | Transferor Date
the Subncvlbor has agreedto purchass Service antheMata ') Hled sbove. knowled, PARTY NAMED ON CELLULAR ¥
Iuvlng tead, and sgtess |o all (srms and conditlons on 1he reverss slde of this Cuslomer Servics Agree-
futlher auth P g ng 1o turnish GTE Mobilnel whh a crodit 10 10 AFFIDAVIT. The \dedanthis tchesth nddrase, SSN 2, dale
'°P°'| or history. :/// -/’/_{ . ot birih, o h ! 10. cuu}m;v 410 lor rals plan stiglbliity hasbesnverllied. '
8 -2 LAy Sales Person Slgnaluro /‘5 e? pre S ,
lom JO- 319 pint 120016 RAK Date ";(,:-Jf‘ 3 '
IO e oon) 2L LSRN A V-G
! Corporste or Partnership Subscrlber AgenotName _ L2 = v 2 22 Agont Phone
Anypeuon signing anbehiali af lon or i hi 1anl; he orshe has ity tadoso,
' PRt Usee Name g@'ﬁans. ¥ Cradit Class / [\
By D '
¥ SIGRATURE OF AUTITONIZED FESON ate Deposlt Required Deposit Pald /
Print Namo of Authortred Parson [ l j
Palot Title Complelod by Dale
T 5181 ol
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(1) PARTIES: This Agreenl'a‘zhll gé'madé‘byglg Mobilnet Service Corporalion, on beball of s alliliates and subs:dm;los, (GTE) as agent or reseller lor Ihe ceflular nelwork 1y
operalor (ficensea} licensed by Ihlq Fed ral po:‘mnunlcalif)n Commission o serve Customars’ prlmary service area and Ie individual or organization (C,uslg)mer) Identified -+
on Ihe fronl of Iis™igreement, [n tosg g@[lqns where GTE Is a resoller of celulr nelwark servicos, GIE.:es_,crres Ihe right to selact or charge thé' hetwark service
pmVide" 1 4 . ’ ’ ‘ e . t o . RS TN T |
{2} SERVICE: GTE will ptoi/ldé Cuslomer access lo cellujar telephone and relaled services within he'area effectively served by he licenseo. Tha area ellectively served is ;
subject lo Iransmission limilations caused by, almnspluul.c and other nalural or artificial conditions and conditions generally beyond the conirol of GTE, Including the type @« ;
[
i

LI AL TA RTIAN

and condilton of Customers' cellular gquipment, Services'are furnished subject fo the condition that Ihere wifl be no abuse of traudulent use thereol. Any allempt o abuse or - {
to lraudulenily,use services by Gustomer may resull in lho immerliate suspension or cancellation of service.

(3) ACCESS:; Sysiem access will be provided by means of a ten {10} digil telephone number. GTE and the network service provider reserva the right 1o change any or all
¢ such numbars on nof less than len {10 days notice.
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UNITED STATES DISTRICT COURT T

MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

JAMES J. WHITE, PERRY KRANIAS, and
RALPH DELUISE,

Representative Plaintiffs,

V. CASE NO: 97-1859-CIV-T-26C

GTE CORPORATION; GTE WIRELESS
INCORPORATED, f/k/a GTE MOBILNET
INCORPORATED; GTE WIRELESS OF
THE SOUTH INCORPORATED, f/k/a GTE
MOBILNET OF TAMPA INCORPORATED and
GTE MOBILNET OF THE SOUTH
INCORPORATED; GTE WIRELESS OF
HOUSTON INCORPORATED: GTE
MOBILNET OF CLEVELAND
INCORPORATED; and GTE MOBILNET OF
THE SOUTHWEST INCORPORAT ED,

Defendants.
/

ORDER
Before the Court are the Dispositive Motion to Dismiss Plaintiffs’ Third Amended
Complaint filed by GTE Wireless Incorporated and GTE Wireless of the South
Incorporated and the supporting memorandum (Dkts. 72 and 73), the Dispositive Motion
to Dismiss Plaintiffs’ Third Amended Complaint filed by Defendants GTE Corporation,

GTE Wireless of Houston Incorporated, GTE Mobilnet of Cleveland Incorporated, and

GTE Mobilnet of the Southwest Incorporated and the supporting memorandum (Dkts. 74
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and 75), Plaintiffs’ Responses (Dkts. 76 and 85), the Reply to Plaintiffs’ Response to
Defendants GTE Wireless Incorporated’s and GTE Wireless of the South Incorporated’s
Dispositive Motion to Dismiss (Dkt. 86), the Memorandum Correcting Mistake
Contained in Reply (Dkt. 87), Plaintiffs’ Notices of Filing Supplemental Case Law (Dkts.
88 and 93). After careful consideration of the motions and the file, the Court is of the
opinion that the motion to dismiss for failure to allege a claim for relief should be granted
as to count II and denied as to counts I, III, and IV. The motion to dismiss for lack of

personal jurisdiction should be denied.

Allegations of the Third Amended Complaint

Plaintiffs represent a purported class of individuals of IFlorida residents who were
cellular service customers of Defendants (GTE).! (Dkt. 70 at para. 25). GTE allegedly
concealed and failed to disclose its practices of charging on a “rounded up” basis. (Dkt.
70 at para. 26). “Rounding up” means that each call is billed in whole minute increments,
with any fraction of a minute being billed as a whole minute. (Dkt. 70 at para. 14). Each
call begins at the time the “send” button is pushed, regardless of whether a connection is
made. (Dkt. 70 at para. 14). GTE charged Plaintiffs on a “rounded up” basis and

Plaintiffs paid GTE the amount billed. The monthly bills do not disclose or explain the

' The Court will refer to all defendants as GTE. The part of this order
addressing personal jurisdiction refers only to the non-resident defendants.
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practice of “rounding up.” (Dkt. 70 at para. 19). The contracts between GTE and
Plaintiffs, both oral and written, did not provide “an adequate description or disclosure . .
. as to GTE’s Rounding Up practices.” (Dkt. 70 at paras. 20 and 22). GTE induced
Plaintiffs to enter into the contracts “with advertisements and materials, including, among
other things, promises of {ree air time.” (Dkt. 70 at para. 18).

In the four-count complaint, count I alleges a private action pursuant to 47 U.S.C.
section 207 for a violation of the Communications Act of 1934, 47 U.S.C. section 201(b).
(Dkt. 70 at para. 37). Plaintiffs assert that “[t]he practice of charging for all air time on a
Rounded Up basis is unjust and unreasonable, and therefore unlawful, under the
provisions of 47 U.S.C. section 201(b).” (Dkt. 70 at para. 38). Count II seeks an
injunction to restrain GTE from “rounding up.” (Dkt. 70 at paras. 40-44).

Count III seeks damages for breach of contract. (Dkt. 70 at paras. 45-50). GTE
allegedly breached the oral and written contracts “by charging and collecting more money
for cellular phone services than Plaintiffs and class members have agreed to pay.” (Dkt.
70 at para. 48). Count IV constitutes a state law claim based on a violation of section
501.201, et seq., Florida Statutes, which is the Florida Deceptive and Unfair Trade
Practices Act (FDUTPA). (Dkt. 70 at paras. 51-57). Plaintiffs allege that “charging for
all air time on a Rounded Up basis, without adequately disclosing such practices,”
amounts to unfair competition.

Plaintiffs sued a total of seven defendants. Of those seven, two are corporations




authorized to conduct business in Florida, one of which is a IFlorida corporation and the
other a Delaware corporation. (Dkt. 70 at paras. 6 and 7). Four of the remaining five
defendants are either Delaware or Texas corporations that provide cellular service
throughout the United States “either directly or indirectly through its subsidiaries and
affiliates.” (Dkt. 70 at paras. 3, 8, 9, and 10). The last defendant is GTE Corporation, a
New York corporation that not only provides cellular service throughout the United States
“either directly or indirectly through its subsidiaries and affiliates,” but is “the parent

corporation of or is otherwise affiliated with all other Defendants.” (Dkt. 70 at para. 4).

Argument

Defendants characterize Plaintiffs’ claims as ones seeking a retroactive rate
reduction. Defendants argue that the two state law claims (counts III and V) are
preempted expressly and completely as improper rate regulation in violation of the
Federal Communications Act (FCA). As to the state law claim of breach of contract,
Defendants contend that the contracts obligate Plaintiffs to pay per minute rates.

Defendants argue that the claim based on the FCA (count I) should fail because
per minute billing does not constitute a per se violation and Plaintiffs have not suffered
any direct injury from the billing process. As to the claim titled “injunction” (count II),
no such federal claim exists, and even if it did, Plaintiffs have an adequate remedy at law.

Plaintiffs res;;o‘n‘d»that this purported class action challenges Defendants’




“fraudulent and deceptive promotional and contract practices, not Defendants’ rates.”
(Dkt. 76 at 11). Plaintiffs state that they are attacking the deceptive promotional,
advertising, contracting and billing practices of Defendants. They suffered injury by not
receiving the full amount of allocated cellular air time elected under a contract and by
being overcharged for air time used in excess of the flat-rate amount allocated under the

service plan chosen.

Violation of 47 U.S.C. § 201(b)

Plaintiffs state that one of the issues in this action is whether Defendants violated
47 U.S.C. section 201(b) by “deceptively promoting, contracting and billing Plaintiffs by
rounding up calls.” (Dkt. 76 at 13). The complaint specifically alleges that the practice
of charging for all air time by rounding up is unjust and unreasonable under section
201(b). (Dkt. 70 at para. 38). Thus, at least in count I, Plaintiffs do not appear to be
challenging the reasonableness of the rates or the failure to disclose a particular billing
practice, but rather are challenging the reasonableness of the billing practice itself.

Most of the cases addressing the viability of actions based on the practice of
rounding up may be divided into three categories: 1) federal cases deciding whether the

FCA completely preempts state law claims for purposes of removal jurisdiction,? 2) state

9

See, e.g., aws v, AT& T Corp,, 128 1'.5d 46 (2d Cir. 1998); Sanderson, -
Thompson, Ratledge & Zinny v. AWACS, Inc., 958 F.Supp. 947 (D.Del. 1997); Bennett
v, Alltel Mobile Communications of Alabama, Inc., No. Civ.A. 96-D-232-N, 1996 WL
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cases deciding whether a cause of action exists for breach of contract, fraud, violations of
state consumer acts for {raud and unfair trade practices, and various other state law
claims,’ and federal cases addressing preemption in a non-removal setting. Of the cases
addressing removal issues, the courts have found that the complete preemption doctrine, a .
concept associated with removal jurisdiction, does not extend to the FCA. In so ruling,
some courts in dicta wrote that when a plaintiff challenges billing practices as
unreasonable, as opposed to challenging improper billing based on deceptive advertising,

a claim for relief for damages under section 207 of the FCA is available.’

1054301 (M.D.Ala. May 14, 1996); DeCastro v. AWACS, Inc., 935 F.Supp. 541 (D.N.J.

1996); In re Comcast Cellular Telecommunications Litigation, 949 F.Supp. 1193
(E.D.Penn. 1996).

3

See, e.g., Tenore v. AT & T Wireless Services, 962 P.2d 104 (Wash. 1998),
cert, denied, No. 98-947, 1999 U.S. LEXIS 1507 (U.S. Feb. 22, 1999).

4

See In re Long Distance Telecommunications Litigation, 831 F.2d 627, 633
(6th Cir. 1987) (primary jurisdiction doctrine required referral of claim regarding
reasonableness of defendant’s practices to Federal Communications Commission, but
state law claims for fraud and deceit based on failure to notify customers of practice of
charging for uncompleted calls not preempted by FCA); Stein v. Sprint Corp., 22 F.Supp.
1210 (D.Kan. 1998) (filed-rate doctrine barred claims for fraud and breach of contract
and for damages or injunction requiring certain rate be charged, but did not preempt state
law claims under state statutes for injunction relating to deceptive advertising).

S

See Sanderson, Thompson, Ratledge & Zinny v ACS, Inc., 958 F.Supp.
947, 955-56 (D.Del. 1997) (claims for statutory fraud and breach of contract did not
challenge reasonableness of billing practice or rate and therefore did not fall within the
scope of civil enforcement of FCA); In re Comcast Cellular Telecommunications
Litigation, 949 F.Supp. 1193, 1203 (E.D.Penn. 1996) (true gravamen of complaint was
challenge to rates and billing praciices and as such acuion under section 207 would have
been available); DeCastro v. ACS, Inc., 935 F.Supp. 541, 550 (D.N.J. 1996) (section
207 does not provide federal cause of action for violations of a knowing failure to
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After carefully considering all the cases and pertinent provisions of the FCA, this
Court concludes that the FCA permits under section 207 a claim for damages for the
reasonableness of a particular billing practice, such as the practice of rounding up.®
However, this Court must invoke the doctrine of primary jurisdiction and refer the issues
raised in this count to the Federal Communications Commission. See In re L.ong Distance
Telecommunications Litigation, 831 FF.2d at 629-630 (primary jurisdiction applies where
claim is originally cognizable in courts but regulatory scheme requires enforcement of the

claim by administrative body, quoting United States v. Western Pacific R.R., 352 U.S. 59,

63-65 (1956)).

disclose a particular billing practice); Weinberg v, Sprint Corp., 165 F.R.D. 431, 438-39
(D.N.J. 1996) (no removal jurisdiction where plaintiff’s state law claims related to
Sprint’s advertising practices rather than the billing practice itself); Marcus v. AT & T
Corp., 938 F.Supp. 1158, 1167-69 (S.D.N.Y. 1996) (common law claims arose under
federal law and removal was proper).

¢ No mention of the “filed rate” or “filed tariff’ doctrine has been made. If this

case were governed by the filed rate doctrine, count I would be barred. See Marcus, 938
F.Supp. at 1169-70. This Court assumes that it is inapplicable because Defendants are
characterized as commercial mobile radio service providers, which are specifically
exempted from tariff filing requirements by the FCA. See Tenore v. AT & T Wireless
Services, 962 P.2d 104, 109-10 (Wash. 1998) (citing 47 C.F.R. sections 20.15(a), (¢),
20.3, and 20.9(a)). In any event, whether competition in the area of cellular telephone
service necessarily makes any rate per se reasonable should be decided by the Federal
Communications Commission under the doctrine of primary jurisdiction. See In re Long
Distance Telecommunications Litigation, 831 F.2d 627, 631 (6th Cir. 1987) (claims based
on 47 U.S.C. 2¢1(b) aic within primary jurisdiction of r CC); Kieter v. Paging Neiwork, |
Inc., 50 F.Supp. 681, 682 (E.D.Mich. 1999) (reasonableness of standardized late payment
charge should be referred to FCC).
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Florida Deceptive and Unfair Trade Practices Act
Plaintiffs challenge the failure to disclose the billing practice of rounding up as
deceptive under the FDUTPA. Applying simple preemption principles, as opposed to the
complete preemption doctrine required in removal cases, the courts have found that the
FCA does not preempt state law claims attacking the failure to disclose the method by
which a customer’s bill is determined. Because this claim appears to be one of those

which are not preempted by the FCA, count IV will be permitted.

Breach of Contract
Essentially, Defendants argue that because Plaintiffs agreed to per minute billing,
Plaintiffs cannot state a cause of action for breach of contract. Plaintiffs respond that
although some of the customer contracts contain the term “per minute billing,” that term
is not defined. On balance, the Court finds that count III alleges sufficient facts at this

stage to state a cause of action for breach of contract.

Claim for Injunction
The Court agrees with Defendants that Plaintiffs have failed to allege a cognizable
claim for injunctive relief. Plaintiffs have not persuaded this Court that a separate and
independent federal claim for injunctive relief exists in this case. Plaintiffs state that they

“are not specifically seeking an injunction on a federal common law theory” but that




“such relief is commonly recognized” by the state courts of Florida. (Dkt. 76 at 11). To

the extent Plaintiffs seek injunctive relief pursuant to FDUTPA, they must do so in count

V.

Personal Jurisdiction over Non-resident Defendants

Plaintiffs counter the Non-resident Defendants’ arguments with the fact that the
contract attached to the complaint specifically defines them as parties to the contract. The
customer service agreement attached as Exhibit B to the Third Amended Complaint
provides that the agreement “is made by GTE Mobilnet Service Corporation, on behalf of
its affiliates and subsidiartes.” The complaint alleges that the Non-resident Defendants
are either the subsidiaries or affiliates of GTE Mobilnet Service Corporation. (Dkt. 70 at
para. 11). Defendants’ counter affidavits have not shown otherwise. Consequently, this
Court finds that personal jurisdiction exists over the Non-Resident Defendants.

It is therefore ORDERED AND ADJUDGED as follows:

1. The Dispositive Motion to Dismiss Plaintiffs’ Third Amended Complaint
filed by GTE Wireless Incorporated and GTE Wireless of the South Incorporated (Dkt.
72) is GRANTED in part and DENIED in part. The motion is granted as to count I and
denied as to counts I, III, and I'V.

2. The Dispositive Motion to Dismiss Plainti{fs’ Third Amended Complaint

filed by Defendants GTE Corporation, GTE Wireless of Houston Incorporated, GTE




Mobilnet of Cleveland Incorporated, and GTE Mobilnet of the Southwest Incorporated
(Dkt. 74) is DENIED.

3. Under the doctrine of primary jurisdiction, the Court hereby REFERS count I
to the Federal Communications Commission (FCC) for a decision. Plaintiffs are directed
to file a petition for a determination of the issues contained in count I with the FCC. The
Clerk of the Court shall certify a copy of the entire record in this case to be transmitted to
the FCC.

4. The remaining claims are hereby STAYED pending a determination of the
reasonableness of Defendants’ billing practice of rounding up. The parties shall advise
this Court of the FCC’s ruling or other determination immediately.

5. All other pending motions including the motion for class certification (Dkt.
50) are DENIED with leave to refile after the FCC has rendered its decision.

6. The Clerk is directed to administratively close this case.

DONE AND ORDERED at Tampa, Florida, on this -/ day of October, 1999.

RICHARP A.W"
UNITED/STATES CT JUDGE

COPIES FURNISHED TQ:
Counsel of Record
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